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Internal Pre-Decisional Deliberative Document 

Introduction 

In a May 4, 20102 letter to the EPA Administrator and the EPA Inspector General, John Hall of 
Hall ~d Associ.a~es, on be?~ of a group of New Hampshire municipalities called the Great Bay 
Muruc1pal CoahtJ.on (Coalit10n), requested that further review of Great Bay Estuary matters be 
withdrawn from EPA Region Land that the Region's actions be reviewed by the Office of 
Inspector General. The request was made relative to alleged '~egulatory violations, bias, and 
scientific misconduct." 

The following is a short overview of the environmental/regulatory setting of Great Bay and the 
NPDES permitting process, followed by more specific responses to the allegations made by the 
Coalition. · 

Environmental/ Regulatory Setting 

New Hampshire's Great Bay is widely recognized as an estuarine ecosystem oflocal, regional, 
and national significance. Great Bay is one of only 28 "estuaries of national significance" under 
the National Estuary Program (NEP), which was established in 1987 by amendments to the 
Clean Water Act to identify, restore and protect estuaries along the coasts of the United States. 
The centerpieces of the estuary are Great Bay and Little Bay. Great Bay proper is a tidally­
dominated, complex embayment on the within New Hampshire whereas the Great Bay Estuary 
as a whole, which includes the tidal rivers and the upper and lower Piscataqua River divides New 
Hampshire and Maine. Great Bay has historically been a popular location for kayaking, bird 
watching, commercial lobstering, recreational oyster harvesting, and sport fishing for rainbow 
smelt, striped bass, and winter flounder. Great Bay and many of the rivers that feed it have 
reached their assimilative capacity for nitrogen and are suffering from the adverse water quality 
impacts of nutrient overenrichment, including cultural eutrophication. The impacts of excessive 
nutrients are evident throughout the Great Bay Estuary. 

In the Piscataqua Region Estuaries Partnership 2009 State of the Estuary Reports, eleven of 12 
environmental indicators show negative or cautionary trends - up from seven indicators 
classified this way in 2006. According to the 2009 report, total nitrogen is increasing and 
eelgrass is decreasmg within the estuary. The total nitrogen load to the Great Bay Estuary has 
increased by 42% in the last five years. In Great Bay, the concentrations of dissolved inorganic 
nitrogen, a major component of total nitrogen, have increased by 44 percent in the past 28 years. 
Eelgrass cover in Great Bay has declined by 3 7% between 1990 and 2008 and has disappeared 
from the tidal rivers, Little Bay, and the Piscataqua River. While dissolved oxygen standards are 
rarely violated in the bays and harbors they are often violated in the tidal rivers. The negative 
effects of the increasing nutrient loads on the estuary system are evident in the decline of water 
clarity, eelgrass habitat loss, and failure to meet water quality standards for dissolved oxygen 
concentrations in tidal rivers. 

New Hampshire has not been delegated authority to issue NPDES permits under the Clean Water 
Act. Permits in New Hampshire are issued by EPA Region 1. Under requirements of the Clean 
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Water Act, NPDES permits must include numeric limits for pollutants when the discharge of the 
pollutant has the reasonable potential to cause or contribute to an exceedance of water quality 
standards. Great Bay and adjoining estuarine waters, including Little Bay and the tidal portions 
of the Squamscott, Oyster, Lamprey, Cocheco, and Piscataqua Rivers have been identified as 
impaired due to nitrogen pollution. Impairment of these waters has been identified in the NH 
303( d) list of impaired waters as well as by NOAA and the Piscataqua Region Estuaries Project 
Great Bay and its adjoining estuaries (collectively called the Great Bay Estuary) receive the 
discharge from 18 publicly own.ed treatment plants 14 in NH and 4 Maine. Based on studies 
conducted by NHDES, these treatment plants represent approximately 25 percent of the total 
annual nitrogen load to the Great Bay Estuary and a much greater percentage of dissolved 
inorganic nitrogen, the most bioavailable form of nitrogen. 

Draft water quality criteria prepared by NHDES for Great Bay include total nitrogen criteria of 
0.3 mgll for the protection of eelgrass and 0.45 mg/1 to maintain dissolved oxygen standards. 
These criteria are similar to criteria for other nitrogen impaired estuarine waters developed by 
EPA and other states, including the Massachusetts Department of Environmental Protection, 
New Hampshire has not adopted these draft criteria into its water quality standards. The state 
water quality standards do, however, include nutrient narrative criteria regarding nutrient 
pollution, cultural eutrophication and biological integrity. 

NHDES has completed a wasteload allocation model that shows that a high level of nitrogen 
control from POTW discharges as well as nonpoint sources is necessary to attain the proposed 
criteria Based on this all_ocation, and using available information to interpret the state narrative 
criteria (including the proposed state water quality criteria), EPA has released three POTW draft 
permits for public comment that include total nitrogen limits of 3 mgll. These three dischargers, 
Exeter, Newmarket, and Dover are three of the five largest dischargers of nitrogen to the estuary, 
and discharge to some of the most impaired waters. EPA believes that these limits, coupled with 
aggressive control of other point and non-point sources will attain water quality standards. No 
final permits have been issued. 

Hall and Associates has been retained by a Coalition of communities consisting of the 
communities of Dover, Rochester, Portsmouth, Exeter, and Newmarket. On behalf of the 
Coalition, Hall and Associates have submitted 18 FOIA requests to Region 1, and have 
submitted extensive comments on each of the draft permits, both in writing and through lengthy 
presentations at public hearings. The Coalition has also filed suit against the state in state 
superior court challenging the proposed Great Bay nitrogen criteria. Hydroqual, working for the 
Coalition, has conducted limited sampling and data analysis that has been submitted to EPA and 
NHDES, which they claim shows fundamental flaws in-the proposed NHDES nitrogen criteria, 
and thus the draft permits. 

In hi~ letter, Hall summarizes complaints regarding the scientific validity of the proposed state 
criteria, noting that they have not been formally adopted by NHDES, that costs to achieve the 
limits may exceed one billion dollars and the methodology followed by NHDES in developing 
the criteria include fundamental errors. 
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First, EPA has never claimed that the proposed nitrogen criteria were adopted, but rather has 
used them, a.Iong with other information, to interpret the state narrative criteria In doing so, the 
Region followed federal requirements at 40 CFR 122. 44(d) requiring that available information 
including " .. .. a proposed State criterion." be used to interpret narrative criteria. 

Second, the costs provided by the Coalition are completely unsubstantiated. Actual costs based 
on NHDES estimates and Region 1 analyses indicate that resulting sewer use fees within these 
communities to achieve the proposed effluent limits will be well within affordability guidelines. 
In any event, in its public statements, in discussions with the affected municipalities, and in the 
fact sheets accompanying the draft permits, the Region has made it clear that it will consider 
affordability in developing permit compliance schedules and that it will consider phased, 
adaptive management schedules that would provide relief (through less stringent permit limits) if 
it was demonstrated that less stringent limits will attain water quality standards. 

Finally, the methodology used by NHDES in developing its proposed criteria does not include 
the flaws noted by the SABin its reviews of EPA's proposed guidance manual. The state's 
proposed criteria were developed with input from a technical advisory committee and have been 
peer reviewed through the EPA N-Steps program. 

Response to Specific Allegations 

1. Technical Advisory Committee (2005-2008) Concludes TNffransparency is Not the 
Cause of Eelgrass Declines in the Great Bay Estuary 

This section completely mischaracterizes the TAC meeting minutes as the "consensus of the 
TAC''. The TAC in question was a subcommittee of the New Hampshire Water Quality 
Standards Advisory Committee, consisting of volunteers whose role was to provide technical 
input and guidance relative to the criteria development process. TAC meeting minute notes 
reflect a range of comments and ideas from individual members of the T AC. It is not 
accurate to portray these individual comments made during TAC meetings as representing a 
"consensus of the TAC''. The TAC did not have a voting or polling system and did not 
produce any summary document by which consensus could be inferred. 

NHDES did make changes to its proposed criteria based on the TAC discussions, and 
subsequent to the T AC discussions, released its proposed criteria for informal public 
comment. It then made further changes based on those comments, and produced new 
proposed criteria that included a response to comments. Analyses by Hydroqual, one the 
Coalition's consultants, were provided during the development of the NHDES proposed 
nitrogen criteria and addressed in the final version of the proposed criteria document. 
Additional analyses by Hydroqual were provided on January 10, 2011 and were addressed in 
detail by NHDES on March 10, 2011. Multiple deficiencies in the Hydroqual analyses, 
including the selective use of partial data sets, were identified in the NHDES review. 

The responses to the specific "scientific consensus" items in the Coalition letter are included 
below: 

3 





(1) The classic model of eelgrass loss due to TN-induced transparency decrease is 
inapplicable to Great Bay because transparency reduction was not the cause of the 
eelgrass losses and there is minimal phytoplankton growth in the Bay and in the 
Piscataqua River due to physical characteristics of those waters. 

Total nitrogen versus transparency was one of the many lines of evidence evaluated in the 
development of the proposed NHDES nitrogen criteria The Region has been very clear that 
while chlorophyll driven light attenuation is a concern in Great Bay proper, it is not the only 
concern. Transparency issues in Great Bay proper are mitigated by the overall shallowness 
of the Bay, which allows eelgrass bed to be exposed or nearly exposed during low tides. 
Macroalgae proliferation, epiphyte growth, particulate organic matter, and the direct toxic 
effect of nitrogen on eelgrass are also concerns in Great Bay proper. 

The primary controllable drivers of water column light attenuation are particulate organic 
matter (including chlorophyll) and inorganic particles. Increasing nitrogen concentrations 
cause algae blooms and elevated primary productivity in general. The resulting increase in 
organic matter in the water column reduces the amount of light reaching eelgrass plants so 
they do not get enough light to survive. NHDES has shown that light attenuation in the Great 
Bay Estuary is more strongly correlated with plant/organic matter in the water than any other 
factor (see NHDES Response to Public Comment on the Draft 2012·Consolidated 
Assessment and Listing Methodology, 4/20/2012). The plant/organic matter has a 
disproportionate effect on light attenuation because the same weight of organic matter 
scatters more light than inorganic particles due to the iarger particle sizes 

Additionally, excess nitrogen creates an environment in which epiphytes can grow on the 
·leaves of eelgrass and macroalgae can out-compete and smother eelgrass. Field studies have 
demonstrated that macroalgae has increased significantly as nitrogen has increased in the 
estuary (Nettleton et al. (2011) an.d Pe'eri et al. (2008)). The well documented increases in 
macroalgae growth and the recently documented evidence of extensive epiphyte growth 
(EPA video of eelgrass beds in Great Bay and June 15, 2011 report entitled "Eelgrass 
Distribution in the Great Bay Estuary for 2010") further attenuate light that is critical for 
eelgrass survival. 

There has been an increase in total suspended solids concentrations in Great Bay, but this 
increase accelerated after the documented eelgrass declines. The instability of sediments and 
associated increase in sediment resuspension that occurs as a result of eelgrass loss provides 
a negative feedback loop associated with nitrogen enrichment that further exacerbates the 
light atten'!lation concerns. 

While the focus on chlorophyll in Great Bay proper is misplaced, it is a much greater concern 
in the tidal tributaries to Great Bay which are the direct recipients of the wastewater 
discharges. In the Squamscott River, chlorophyll levels in excess of 100 ug/1 have been 
measured, and this river as well as other tributaries where eelgrass was historically present 
has experienced a total loss of eelgrass coverage. 
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(2) Increasing total inorganic nitrogen (TIN) levels since the 1980s did not 
signijicandy increase algal blooms. 

The facts clearly do not support this claim. The 2009 Piscataqua Region Estuaries 
Partnership - Environmental Indicators Report documented nitrogen and chlorophyll 
increases in Great Bay and in tidal tributaries. Chlorophyll concentrations increased by 
106% between 1988 and 2008 at Adams Point in Great Bay, and statistically significant 
trends were also evident at other long-term stations. Dissolved inorganic nitrogen 
concentrations in Great Bay have increased by 44% in the past 28 years. However, as 
indicated above, chlorophyll is not even the primary response variable in Great Bay proper. 
The proliferation of macroalgae and epiphytes, and the direct toxic effect of nitrogen on 
eelgrass are a greater concern. 

In the tidal tributaries where chlorophyll is the primary response variable, the effect of 
nitrogen loadbigs on chlorophyll levels has been much more significant. The median total 
nitrogen concentration in the Squamscott River is 0.75 mg/l·and chlorophyll values measured 
in the Squamscott River are among the highest seen in the Great Bay Estuary. 

(3) The mainfador controlling transparency in Great Bay [and tidal rivers) is color 
and turbidity from the tidal rivers (algal levels in the Bay are low and only account for 
8% of the light extinction in Bay waters. Federally funded research completed by Dr. J. 
Ru Morrison (UNH Professor) had confirmed that transparency in Great Bay was 
negligibly impacted by algal growth and that color (originating naturally from the tidal 
rivers) controlled light pe~etration in those waters. [See Morrison, J. Ru, et aL Using 
Moored Arrays and Hyperspectral Aerial Imaging to Develop Nutrient Criteria for 
New Hampshire's Estuaries-A Final Report to The New Hampshire Estuaries Project 
(September 30, 2008). 

While color is a significant factor in many tidal rivers and has a smaller impact in Great Bay­
proper, , there is no evidence to suggest, or any reason to believe that color has increased 
since the time eelgrass was supported in these rivers. If anything, the natural color would be 
expected to be lower now than when eelgrass was present due to the loss of wetlands 
resulting from development in the watershed. What have clearly changed are nitrogen levels 
and algae growth in the tidal tributaries and nitrogen levels and macroalgae/epiphyte growth 
in Great Bay proper which exacerbates any naturally low transparency. 

The Morrison study referenced was based on data collected at a single location in Great Bay. 
As discussed above, particulate organic matter and inorganic particles are the major 
controllable factors relative to water column light attenuation. The focus on water column 
algae levels in Great Bay proper is misplaced since it is not the major response to nitrogen 
enrichment and is a small percentage of the total organic matter in the water column. 

There is no basis for the claim that that turbidity increases are primarily the result of tidal 
river loadings. The increase in suspended solids in Great Bay has primarily occurred after 
the loss of eelgrass. 
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(4) Using data from other estuaries (i.e., Chesapeake Bay) to set Great Bay standards is 
not appropriate due to significant physical differences (eelgrass in Great Bay 
apparently tolerate higher TN loadings than other estuaries due to short retention 
times). 

We are not aware of any evidence that supports. this claim. Gradients of nitrogen 
concentrations in the Great Bay Estuary indicate that nitrogen concentrations are the highest 
in the upper part of the estuary and. the lowest in the lower part of the estuary. In the upper 
part of the estuary all of the eelgrass has been lost with the exception of Great Bay proper 
where it is in steep decline. Only in the lower part of the estuary where total nitrogen 
concentrations are less than 0.3 mg/1 are there relatively healthy eelgrass beds. Nitrogen 
levels in the Great Bay Estuary are dynamic, and eelgrass does not respond instantaneously 
to increased nitrogen concentrations. To suggest that eelgrass in the Great Bay Estuary can 
tolerate higher levels of nitrogen than other estuaries, simply because we have not yet lost all 
of the eelgrass in Great Bay proper is without merit. 

The response of eelgrass to nitrogen is determined by the plant's physiology and the system's 
exposure regime (water column concentrations and flushing). The physiology of the plants 
does not vary with geographic location. The exposure regime may vary some, but it is 
informative to review what other analyses conclude. NHDES did not automatically adopt the 
Chesapeake Bay or Massachusetts criteria. It did its own analysis to derive criteria and did a 
reality check by comparing its values to what others had done. All of these numbers 
independently fell within a very narrow range. 

When establishing a water quality-based effluent limitation to interpret a narrative water 
quality standard, EPA follows the procedures outlined in 40 CFR 122.44(d)(vi), which 
includes the use of a proposed State criterion, or other explicit State policy or regulation 
interpreting its narrative water quality criterion, supplemented by other relevant information. 
In establishing the TN limits for the draft NPDES permits in Great Bay, the Region 
considered criteria used in other states, threshold values cited in scientific literature and the 
site specific analysis performed by NHDES for the Great Bay Estuary. 

(5) It should not be presumed that TN is the cause of eelgrass losses; analyses that 
combine data from different areas of the Estuary to justify a TN/transparency 
connection do not prove causation and may be misleading. 

All of the areas evaluated by NHDES have a similar biology and similar responses to 
increased nitrogen concentrations. The areas are primarily distinguished by differences in 
flushing which, in combination with nitrogen loadings, determines the resulting nitrogen 
concentrations. The measured nitrogen concentrations in the various parts of the estuary 
were evaluated relative to multiple response variables consistent with national guidance on 
the development of nutrient criteria. Total nitrogen versus transparency was only one of the 
many lines of evidence evaluated in the development of the proposed NHDES nitrogen 
criteria. 
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More recent analyses conducted by NHDES documented the relationship between light 
attenuation and increasing nitrogen concentrations in the Great Bay Estuary, even accounting 
for changes in salinity. The same relationship is evident between total nitrogen and algae 
growth. These analyses indicate that the relationships are not merely correlations due to 
salinity differences (see NHDES Response to Public Comment on the Draft 2012 
Consolidated Assessment and Listing Methodology, 4/20/2012). 

The loss of eelgrass in the system followed a pattern that reflects a decline in light 
availability. Meadows in the Piscataqua River had their deep ·edges retreat into shallower 
water (David Rivers, thesis). Meadows in Great Bay showed dramatic declines in biomass 
and shoot density. Meadows that are light limited will self regulate their shoot density in 
order to maintain the needed amount of light reaching individual shoots. · 

(6) DES should not claim eelgrass impairments exist in the tidal rivers (e.g., 
Squamscott River) if the area in question is no longer suitable for eelgrass growth 
[several tidal rivers exhibit naturally low transparency}.-

In addition to the dissolved oxygen impairments in the Squamscott River, NHDES has 
documented the historic existence of eelgrass in the lower section of the Squamscott River 
and has identified the Squamscott River as impaired for nitrogen due in part to the loss of 
100% of the eelgrass in this system. As indicated previously, there is no reason to believe 
that color has increased since the time eelgrass was supported in the Squamscott River and 
the nitrogen levels and algae growth in the Squamscott River make the natural~y low 
transparency worse. 

2. Region 1 Initiative to Develop TN Criteria and Generate TN-induced Eelgrass 
Impairment Designations (October2008-2010) 

First, this section continues the fiction that the TAC had produced a consensus conclusion 
that the NHDES-proposed criteria were fundamentally wrong. Based on this fiction, and 
adding information he asserts shows that 1N concentrations have no relationship to eelgrass 
populations, the Coalition then argues that subsequent actions taken by the Region and others 
to reconcile the 303(d) list of impaired waters to the proposed criteria were conducted in bad 
faith. The various exhibits he has attached do not support his claims. 

Regarding his specific claim that " .... there was no indication that 1N or transparency levels 
were controlling eelgrass recovery anywhere in the Great Bay system.", the Region notes that 
Great Bay-proper has the highest eelgrass population compared to Little Bay and the Lower 
Piscataqua River, but it has experienced declines in coverage between 1996 and 2007 (see 
Nutrient Criteria for Great bay Estuary, pg. 39) Additionally, eelgrass biomass in Great Bay 
has declined 64% since 1990 (see NHDES response to Hydroqual, March 10, 2011). 

The causes of eelgrass decline in the Lower Piscataqua River were discussed in the NHDES 
Proposed Nitrogen Criteria document " ... the results for the Lower Piscataqua River are 
confusing because very little eelgrass remains in this area despite the apparent good water 
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clarity (NHDES, 2008b; PREP, 2009). This discrepancy is most likely the result of 
incomplete data on water clarity from this area. Only a total of 13 Kd measurements have 
been made in the Lower Piscataqua River assessment zones (north and south). The measured 
median .Kd in this area (0.50-0.59 m-1) is lower than would be expected given the median 
values observed upstream (I .30 m-1) and downstream (0.63 m-1) and is probably not correct." 

Similarly, while the Lower Piscataqua River North indicates a mean total nitrogen level 
below the threshold (0.25 mg/1) for eelgrass protection, there were relatively few data points 
and given the upstream median total nitrogen level of0.52 mg/1 and the downstream total 
nitrogen level of 0.29 mg/1, there is little confidence that the water quality of the Lower 
Piscataqua River has been adequately characterized (see NHDES Proposed Nitrogen Criteria 
document, pg. 21). Both sections of the Lower Piscataqua River (North and South) are listed 
by NHDES as having insufficient information for determining nitrogen impacts. 

· Eelgrass meadows suffering from chronic light limitation exhibit a predictable response. 
Shoot density declines to reduce self-shading and increase light reaching the remaining 
shoots. As a result, biomass will also decline. Declines in areal extent of coverage is the 
final response with the deep edge of the meadow retreating into shallower water. Beem and 
Short (2008) showed that eelgrass decline has been most prevalent in the deeper portions of 
the Piscataqua River. Eelgrass at multiple locations along the river showed steep declines in 
biomass and percent cover from the early to mid 2000s until 2006 and 2007, when eelgrass 
completely disappeared. The data reflect a chronic multi-year decline that is consistent with 
an erosion of water quality. 

The timeline of events surrounding the proposed nitrogen criteria and the 303(d) listing 
process is attached. As can be seen, NHDES proposed a 303(d) list in February 2008, in 
which the proposed criteria were not used to determine impairments in the Great Bay 
Estuary. However, by September of2008, when the final303(d)list was submitted to the 
Region for approval; the state had made significant progress on its proposed criteria (which 
were released for public notice in December of that year). With support from the Region and 
consistent with comments from others (including CLF) NHDES then proposed adding 
nitrogen-impaired Great Bay segments to the draft 2008 303(d) list in August 2009, based on 
the proposed criteria · These changes to the 2008 303(d) listing were a logical outgrowth of 
the efforts to understand the nutrient-related impacts in Great Bay. Specifically, NHDES 
updated the indicator for significant eelgrass loss using new data on eelgrass cover in the 
Great Bay Estuary from 2006, 2007, and 2008 and used the 2009 numeric nutrient criteria to 
make assessments for dissolved oxygen, chlorophyll-a, water clarity, and total nitrogen 
relative to the Aquatic Life designated use. The analyses determined that there has been 
significant eelgrass loss in most of the assessment zones of the Great Bay Estuary and due to 
the importance of eelgrass for the ecosystem of the estuary, the loss of this habitat constitutes 
a violation of the Biological Aquatic Community Integrity water quality criteria. 

Regarding various actions .taken by the Region to review and comment on the proposed 
criteria, the Coalition mischaracterizes EPA internal emails, taking selected phrases out of 
the emails and representing them as overall conclusions. The result is that the overall 
favorable opinions in the emails are represented as unfavorable. Particularly, the claim that 
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the Region "knew that no cause and effect relationship between TN and eelgrass loss 
existed" is clearly false. While the referenced email (Exhibit 5) recognizes that the data are 
correlative, it further explained that " ... because of the strong relationships exhibited in the 
data, and because many components of the conceptual model seem to be corroborated it is ~ery likely that nitrogen strongly contributes to turbidity in the water column, resultin~ in 
unpacts to eelgrass." Additionally the email included the following languao-e relative to the weight of evidence approach: o 

I like the overall weight of evidence approach, and that they are applying a 
conceptual model that tests whether there is a dose response relationship in 
the data And, most importantly, they find secondary, or independent, impacts 
from increasing concentrations of nutrients. These secondary impacts are 
independently related to use impairments. Thus, they are following a sound 
scientific approach to determine nutrient and chlorophyll thresholds above which 
impairments are likely to occur. 

The Coalition also overestimates CLFs influence over the regulatory process. The fact that 
the Region' actions at times reflect CLF' s comments do not mean that CLF is dictating the 
Region's actions. Similarly, considering CLF's response to a particular permitting strategy 
does not mean that is the Region's sole consideration. The Region considers science, 
regulatory requirements, and legal risk in all of its permitting decisions. 

Finally, the Coalition mischaracterizes the applicability of the Science Advisory Board 
comments on EPA's guidance document for the development of numeric nutrient criteria. 
First this document specifically pertains to the development of water quality criteria, and not 
to the interpretation of narrative criteria for purposes of permit issuance. Furthermore, the 
final SAB review supported the use of empirical approaches with multiple lines of evidence 
for deriving numeric nutrient criteria The SAB recommendations focused on strelloo-thening 
the guidance document by modifying the document format, providing additional examples, 
expanding descriptions of data needs, methods and methodology limitations, and provide 
procedures to ensure that the approach is appropriately applied. The review panel found that 
the empirical approach, using stressor-stressor response relationships to derive criteria is a 
legitimate, scientifically based method for developing nutrient criteria. This is exactly the 
approach NHDES took in developing its proposed nitrogen criteria. 

While there is no requirement for proposed state criteria to be peer reviewed, the NHDES 
proposed nitrogen criteria were peer reviewed by two independent reviewers (faculty 

. members from Cornell University and University of Maryland) who are experts in the field 
of estuarine science. The peer review process was conducted by EPA and administered 
through theN-STEPS (Nutrient Scientific Technical Exchange Partnership Support) program 
which is a partnership between academic, state, and federal agencies to provide technical 
information to States and Tribes on developing nutrient criteria The material provided to the 
peer reviewers included copies of the comments received on the draft criteria document. 

The peer review conducted on the proposed nitrogen criteria was consistent with EPA Peer 
Review policy which was developed to be consistent with OMB Peer Review Bulletin. As 
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stated in the OMB Peer Review Bulletin, a peer review process should not be confused with 
a public review process. The peer review process should be transparent and available to the 
public but it is a review by independent technical experts and, consistent with the guidance, it 
should not allow parties supporting the proposed criteria or opposing the proposed criteria to 
influence the process. 

The peer reviewers specifically cited to the comprehensiveness and clarity of the weight of 
evidence approach used to develop the proposed numeric nitrogen criteria as well as the vast 
quantity of site specific data available and utilized in the analyses. It is worth noting that 
these per reviews were completed in June 2009, after the SAB report on the EPA guidance 
manual, meaning that the concerns of the SAB were available to the reviewers. 

3. Coalition Members Meet with DES to review Applicable Scientific Information and 
Develop a Memorandum of Agreement (2011) 

NHDES signed a Memorandum of Agreement with Coalition members that included findings 
that a weight of evidence approach is appropriate as it relates to eelgrass loss, but that 
uncertainty remains in the line of evidence that for eutrophication as a causative factor, and 
that additional analyses are required for macroalgae proliferation and epiphyte growth as 
causative factors. The parties agreed to resolve these uncertainties by collaboratively 

. developing a calibrated hydrodynamic and water quality model, starting with the Squamscott 
River. The Coalition agreed to construct, calibrate and validate the model, and to collect the 
data required for calibration and verification. NHDES agreed to review modeling and 
monitoring work scopes and QAAPs, and to publish site-specific ni.trogen criteria as soon as 
practicable after results of a calibrated, verified hydrodynamic model are available for the 
assessment unit. 

The Coalition agreed to produce the Squamscott River model by January 2012. While the 
data was collected for the calibration and verification of the model in 2011, the Coalition did 
not submit a model to NHDES. In the letter transmitting its data report, the Coalition 
indicated it would not be preparing the model because of its concern that the impact of 
nitrogen in the river is masked by the high algal levels that artificially occur due to the algae 
discharged from the Exeter wastewater treatment lagoons. 

The data collected on the Squamscott was submitted to NHDES and generally shows 
dissolved oxygen violations and chlorophyll concentrations exceeding state listing criteria. 
These impacts were most significant downstream of the Exeter wastewater treatment plant. 
A mass balance analyses conducted by Hydroqual shows that on one of the two· sampling 
dates, the measured chlorophyll in the river clearly exceeds the amount that would be 
expected based on the inputs from background and from the Exeter treatment plant, 
indicating significant algal growth not attributable to the Exeter discharge. 

Regarding the "consensus" reached by the technical meetings held under the MOU, these 
meetings were comprised largely of Coalition members and Coalition consultants. Based on 
the Exhibits, there were only two meetings, and EPA only attended the first. No voting 
record or summary document was presented, so it is not possible to determine what the 
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Coalition means by "consensus" in this instance. The specific statement made by Doctor 
Short in the meeting notes, which the Coalition presents as a broad characterization that loss 
of transparency due to increased phytoplankton was not the cause of eelgrass loss in Great 
Bay, was clearly a much narrower observation that transparency was not an issue in 

., . sbi'lgwer po¢ons of the estuary, where eelgrass is exposed at low tide. 

4. EPA Region 1 Ignores Terms of MOA and Drafts NPDES Permits with Stringent 
TN limits (2011) 

The Region was not a party to the MOA and did not encourage NHDES to enter into it. The 
Coalition apparently expected EPA to delay public notice of any permits in Great Bay 
pursuant to their agreement with NHDES until the Coalition had completed its water quality 
models and NHDES had proposed site-specific criteria satisfactory to the Coalition. As 
discussed above, the Coalition has decided not to complete the model. It instead proposed a 
course of action that would have Exeter upgrade its treatment plant (to a technology that did 
not use aerated lagoons) and then complete the model to determine the appropriate nitrogen 
limit. 

Regarding the information that the Coalition and its consultants have submitted to EPA and 
NHDES on the issue of transparency and its impact on eelgrass, these comments were 
submitted to Region 1 as comments on the draft permit and EPA will be responding in full in 
the final decision on those permits. As discussed preViously in this memo, total nitrogen 
versus transparency was one of the many lines of evidence evaluated in the development of 
the proposed NHDES nitrogen criteria. We have been very clear that while chlorophyll 
driven light attenuation is a concern in Great Bay proper it is not the only concern. 
Macroalgae proliferation, epiphyte growth, and the direct toxic effect of nitrogen on eelgrass 
are also concerns in Great Bay proper. 

5 Historical Summary 

Based on his version of the facts, the Coalition concludes that the Region has no intention of 
altering its decision to impose stringent 1N limits. As discussed previously, the Region has 
not yet issued any final permits for dischargers to Great Bay. The final limits will be based 
on a full consideration of the public record, including all comments and information 
submitted by the Coalition. 

Basis for Requesting Inspector General Scientific Misconduct and/or Lack of 
Impartiality Investigation and transfer of Matter from EPA Region 1 Due to 
Documented Bias 

lbis section cites elements from EPA' s Scientific Integrity Policy and the Federal Policy on 
Research Misconduct and generally re-states the arguments made in earlier sections of the 
letter in an attempt to demonstrate that EPA violated these policies. However, several 
arguments in this section were either not raised earlier or are raised in greater detail in this 
section. 
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The Coalition makes more extensive arguments that seek to minimize the validity of the 
independent peer review conducted through EPA's N-Steps program, mainly by claiming 
that EPA withheld relevant scientific information and public input from the reviewers. It is 
true that EPA did not specifically charge the reviewers with addressing specific questions 
raised by the Coalition, but comments received by NHDES on the draft criteria document 
were provided to the peer reviewers. As a general matter, if there were severe problems with 
the proposed criteria it is reasonable to expect these experts would have identified them in 
their reviews without specific charge questions. 

Also, as EPA stated in its June 29, 2010 letter, "The purpose of the peer review was to 
support the state by providing advice from national experts on how to improve the technical 
and scientific soundness of the document as a basis for future development of numeric 
nutrient water quality criteria. It was not intended to finally or comprehensively resolve the 
many complex issues concerning the development of nutrient criteria and the implementation 
of nutrient controls for Great Bay. There will be additional opportunities to submit scientific, 
technical, legal, and policy comment on all dimensions of the proposed nutrient criteria, and 
any future nutrient controls based on these criteria, in other regulatory forums (e.g., the 
State's criteria development/approval process)." As discussed previously, all Coalition 
comments will be addressed in final permit decision documents. 
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Brian 

Re: Response to John Hall 0 
Brian Pitt to: Michelle Schutz 

Michelle Schutz Hi Brain, I hope that all is well. I was just wonde ... 

From: 
To: 
Date: 
Subject: 

Hi Brain, 

Michelle Schutz/DC/USEP A/US 
Brian PittJR1/USEPAIUS@EPA 
06/13/2012 09:36AM 
Response to John Hall 

Thanks so much. 

Michelle 

-----------------------------
Michelle Schutz 
EPA 
Office of Water 

Phone: (202) 564-7374 

06/13/2012 10:50 AM 

06/13/2012 09:36:03 AM 





Re: Response to John Hall [J 
Brian Pitt to: Michelle Schutz 

Michelle Schutz Do you know if he was going to try and call RancL 

From: 
To: 
Date: 

Michelle Schutz/DC/USEPA/US 
Brian Pitt!R1 /USEPA!US@EPA 
06/13/201211:20 AM 

Subject: Re: Response to John Hall 

Thanks so much. 

-----------------------------
Michelle Schutz 
EPA 
Office of Water 

Phone: (202) 564-7374 

Brian Pitt 

Michelle Schutz Hi Brain, I hope that all is well. I was just wonde ... 

06/13/2012 1·2:09 PM 

06/13/201211:20:50 AM 

06/13/2012 10:50:23 AM 
06/13/2012 09:36:03 AM 





Michelle, 

Brian 

Re: John Hill response 2] 
Brian Pitt to: Michelle Schutz 
Cc: Nizanna Bathersfield 

Michelle Schutz Hi Brian, I just spoke with Randy Hill and he sai... 

From: 
To: 
Cc: 
Date: 
Subject: 

Hi Brian, 

Thanks. 

Michelle Schutz/DC/USEPA/US 
Brian Pitt!R1/USEPA!US@EPA 
Nizanna Bathersfield/DCIUSEPA/US@EPA 
06/15/2012 01 :22PM 
John Hill response 

-----------------------------
Michelle Schutz 
EPA 
Office of Water 

Phone: (202) 564-7374 

06/15/2012 03:43PM 

06/15/2012 01:22:47 PM 





Re: John Hill response [j 
Brian Pitt to: Michelle Schutz 

I'm not sure who he's meeting with. The last I heard, it was Ellen Gilinsky 

Michelle Schutz Thanks Brian. I wasn't aware that there was goi... 

From: 
To: 
Cc: 
Date: 
Subject 

Michelle 

Michelle Schutz 
EPA 
Office of Water 

Michelle SchutziOC/USEPA/US 
Brian Pitt/R1/USEPNUS@EPA 
Nizanna Bathersfield/DC/USEPA/US@EPA 
06/18/201 2 07:57AM 
Re: John Hill response 

Phone: (202) 564-7374 

---Brian Pttt/R1/USEPNUS wrote: --­
To: Michelle Schutz!DC/USEPA/US@EPA 
From: Brian Pitt!R1/USEPA/US 
Date: 06115/2012 03:43PM 
Cc: Nizanna Bathersfield/DC/USEPA/US@EPA 
Subject: Re: John Hill response 

Michelle, 

Brian 

06/18/2012 09:00AM 

06/18/2012 07:57:05 AM 

Michelle Schutz-06/15/2012 01 :22:4 7 PM--Hi Brian, I just spoke with Randy Hill and he said that he had 
a chance to talk with Stephan about 

From: Miche.lle Schutz!DC/USEPA/US 
To: Brian Pitt!R1/USEPA/US@EPA 





Cc: Nizanna Bathersfield/DC/USEPA/US@EPA 
Date: 06/15/2012 01:22PM 
Subject: John Hill response 

Hi Brian, 

Thanks. 

-----------------------------
Michelle Schutz 
EPA 
Office of Water 

Phone: (202) 564-7374 





Michelle, 

Fw: letter to Lisa Jackson and IG Elkins 
Brian Pitt to: Michelle Schutz 

Something to add to your Great Bay file. Call me if you have any questions. 

Brian 

-Forwarded by Brian Pitt/R1/USEPAIUS on 06/21/2012 10:16 AM -

From: Carl Deloi/R1/USEPAIUS 

06/21/2012 10:17 AM 

To: 

Date: 

Dan Arsenault!R1/USEPA/US@EPA, David Pincumbe/R1/USEPAIUS@EPA, Phil 
Colarusso/R1/USEPAIUS@EPA, Samir Bukhari/R1/USEPA/US@EPA, Brian 
Pitt/R1/USEPA/US@EPA, Roger Janson/R1/USEPAIUS@EPA, Michael 
Wagner/R1/USEPA/US@EPA, Mike Fedak!R1/USEPAIUS@EPA 
061201201210:11 AM 

Subject: Fw: letter to lisa Jackson and IG Elkins 

Carl R. Deloi, Chief 
Wetlands & Information Branch 
EPA-New England 
5 Post Office Square 
Suite 100 (OEP05) 
Boston, MA 02109-3912 
617-918-1581 

-Forwarded by Carl Deloi/R1/USEPA/US on 06/20/201210:08AM­
To: Carl Deloi/R1/USEPA/US@EPA 
From: Tom Irwin <tirwin@clf.org> 
Date: 06/20/2012 09:18AM 
Subject: letter to lisa Jackson and IG Elkins 

(See attached file: 2012-6-19/etter to EPA Administrator Jackson and !G Elkins.pdf) 

Carl, 

FYI, attached is a letter 1 sent Administrator Jackson and Inspector General Elkins yesterday. l also sent 
a copy to Nancy Stoner. I'd be happy to supply any of the referenced attachments. 

Best, 

Tom 





Tom Irwin 
Vice President 
Director, CLF New Hampshire 

27 North Main Street 
Concord, NH 03301-4930 

P: 603-225-3060, ext. 3013 
E: tirwin@clf.org 

For a thriving New England 

*********************** ATTACHMENT NOT DELIVERED ******************* 

This Email message contained an attachment named 
imageOOl. jpg 

which may be a computer program. This attached computer program could 
contain a computer virus which could cause harm to EPA's computers, 
network, and data. The attachment has been deleted. 

This was done to limit the distribution of computer viruses introduced 
into the EPA network. EPA is deleting all computer program attachments 
sent from the Internet into the agency via Email. 

If the message sender is known and the attachment was legitimate, you 
should contact the sender and request that they rename the file name 
extension and resend the Email with the renamed attachment. After 
receiving the revised Email, containing the renamed attachment , you can 
rename the file extension to its correct name. 

For further information, please contact the EPA Call Center at 
{866) 411-4EPA {4372). The TDD number is {866) 489-4900 . 

******************* **** ATTACHMENT NOT DELIVERED *********************** 

~ 
2012-6-19letterto EPA Administrator Jackson and IG Elkins.pdf 





elf 
conse;vation law four:d a ti on 

June 19, 2012 

Ms. Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Mr. Arthur A. Elkins, Jr. 
Inspector General 
U.S. Em~·ironmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

For a thriving New England 

CLF New Hampshire 27 Nor!h Main Stre~t 
Concord, NH 03JG 1 
P: o03.225.3C60 
F: 603.225.3059 
www.clf.org 

Re: May 4, 2012 Correspondence from John Hall & Associates on behalf of the Great Bay 
Municipal Coalition · 

Dear Administrator Jackson and Inspector General Elkins: 

On May 4, 2012, John Hall & Associates wrote to you on·behalf of the so-called Great Bay Municipal 
Coalition consisting of five municipalities (Portsmouth, Dover, Exeter, Rochester and Newmarket, NH) 
that own and operate wastewater treatment facilities (WWTFs) that discharge into waters that are part 
of or directly affect the Great Bay estuary. As you know, none of these WWTFs currently have National 
Pollutant Discharge Elimination System (NPDES) permits limiting the discharge of total nitrogen. Mr. 
Hall's May 4 correspondence is the latest example of an unfortunate and misguided sustained attack by 
the Municipal Coalition against the Environmental Protection Agency (EPA) and N.H. Department of 
Environmental Services (NHDES) and their efforts to solve the problems facing the Great Bay estuary. 
The Municipal Coalition's highly unusual and baseless claims of science miscon~uct are deeply troubling 
and represent yet another tactic aimed at delaying actions needed to restore the health of the Great Bay 
estuary. I am writing to address particularly egregious aspects of the Municipal Coalition's letter. 

I. The foundation of the Municipal Coalition's argument- that EPA and NHOES departed from 
and abandoned the uscientific consensus" of a Great Bay Technical Advisory Committee - is 
false and utterly lacking in factual basis 

As the very foundation of the arguments set forth in their Jetter, Mr. Hall and the Municipal Coalition 
assert that "an independent, federally funded Technical Advisory Committee (TAC) for the Great Bay 
Estuary" conducted "[d]etailed site-specific research ... on the factors influencing the Estuary and in 
particular the effect of nutrient concentrations on both the tidal rivers and Great Bay." See John Hall & 
Associates letter to Administrator Jackson and Inspector General Elkins, May 4, 2010 (hereinafter "Hall 
correspondence") at 1-2. They proceed to describe the TAC as having reached "scientific consensus" on 
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six specific issues
1 

and as having reached scientific "findings" and "technical conclusions." Jd. at 2-3. 

With this as their launching point, they then proceed to attack NHDrES and EPA for engaging in the 
development of criteria t hat run counter to the "findings" and "technical conclusions" of the TAC. The 
Municipal Coalition's charges are utterly baseless. 

A. The Mynicipal Coalition has mischaracterized the nature and role of the TAC 

Mr. Hall's and the Municipal Coalition's characterization ofthe TAC is grossly misleading. First, the TAC 
was not a specific "federally funded" body that itself engaged in site-specific rese13rch. Rather, it- was a 
group of volunteers (including university researchers, individuals associated with the Municipal 

Coalition, CLF, and The Nature Conservancy) and agency staff who met on occasion to discuss the status 
of NHDES's nutrients analysis, to learn of methods and approaches being taken elsewhere, to learn of 

the status and results of certain research, and to provide the N.H. Estuary Project (predecessor to the 
Piscataqua Region Estuaries Partnership) feedback and advice. Second, at no time did the TAC reach, or 

even to attempt to reach, "scientific consensus" on specific issues; nor did it render, as a body,.any 
scientific "findings" or "technical conclusions." Third, even if the TAC had reached "scientific consensus" 
on key issues as suggested by the Hall correspondence (which it did not}, the TAC- consistent with its 
name - was advisory in nature (i.e., its advice was not binding on NHDES). Indeed, contrary to Mr. Hall's 

and the Municipal ~oalition's misrepresentations, the minutes provided as Exhibit 1 ofthe Hall 
correspondence demonstrate the true advisory nature of the TAC and its role providing feedback, as 
well as the fact that no official consensus, conclusions or findings were rendered by this group. In sharp 
contrast to these facts, the Hall correspondence is replete with mischaracterizations of the TAC as 
having reached definitive scientific consensus, conclusions and findings relative to nitrogen issues and 
the development of criteria. See Hall correspondence at 2 ("scientific consensus"), 3 ("TAC findings", 

"TAC technical conclusions"),. 4 ("the precise impact the TAC concluded did not exist" (emphasis in 
original), "TAC findings"), 8 ("Region l has purposefully ignored the valid scientific findings of the TAC"). 

These characterizations have no basis in fact and are entirely inaccurate. 

B. The Municipal Coalition has mischaracterized the NHDES 2009 nitrogen analysis as 

departing from or ignoring the purported "scientific consensus" and "findings" of the 
TAC 

As the primary basis for leveling its charges of scientific misconduct- serious charges that one would 
expect to be based on accurate facts- Mr. Hall and the Municipal Coalition assert that "Region I has (1) 
purposefully ignored the valid scientific findings ofthe TAC that a 'cause and effect' relationship 
between eelgrass loss, transparency, and TN did not exist." Hall correspondence at 9 (emphasis 

added).2 Not stopping there, Mr. Hall and the Municipal Coalition further rely on their inaccurate 

1 The manner in which the Hall correspondence is formatted might lead one to believe that the six matters on 
which the TAC purportedly reached "scientific consensus" were excerpted directly from a TAC document. As a 
review of the TAC minutes reveal (Hall correspondence, Exhibit l), this is not the case. Rather the language 
describing six areas of purported "consensus" is that of Mr. Hall. Moreover, as described below, the 
characterization of those six matters as matters on which the TAC reached "scientific consensus" is simply not 
accurate. 
2 Mr. Hall, testifying under oath on behalf of the Municipal Coalition at a June 4, 2012 Congressional field hearing 
conducted by Congressmen lssa and Guinta in Exeter, New Hampshire, made similar representations, stating: "The 

communities believe that the record is clear that the Region was determined to implement a pre-defined 
regulatory agenda of stringent nitrogen limits (1) even after a federally funded technical advisory committee for 
the Great Bay confirmed there was no cause and effect relationship between nitrogen, transparency, and eelgrass 
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characterization of the TAC in their incredible allegation that EPA, apparent ly as part of a larger 

conspiracy, engaged in "the manipulation of real data to produce a false conclusion," claiming: 

Neither Region l, Dr. Short, nor DES can claim ignorance of the lack of scientific justification for 

the proposed transparency-based TN restrictions, as they were present at the TAC meetings 

wherein it was expressly concluded that increased TN concentrations had not coused 

increased algal growth causing significantly lower transparency levels. In contradiction to 

their later research claims, the federal research reviewed by the TAC expressly determined that 

a significant relationship between TN and transparency did not exist . The TAC minutes 

. confirmed that the changing physical factors unrelated to TN (color, dilution, salinity, and 

turbidity} actually controlled t he transparency exist ing at those different sites. 

Hall correspondence at 9 (bold emphasis added; italics in original). See also id. at 9 ("the conclusions of 

which were expressly agreed upon in formal State/Federal TAC meetings"), 14 (alleging that EPA 

engaged in misconduct by "[i)gnoring TAC conclusions based on federally-funded Great Bay research ... 
. "). 

To reiterate, the Municipal Coalition's characterizations of t he TAC as a formal, federally funded body 

that reached scientific consensus and technical conclusions are simply false. Building on these 

inaccuracies, the Municipal Coalition attempts to characterize the development of numeric nutrient 

thresholds for the Great Bay estuary as a radical departure from, and as ignoring, the purported 

conclusions of the TAC. In doing so, the Municipal Coalition overlooks key facts, including the following: 

• The TAC reviewed and commented on a November 2008 draft numeric nutrient threshold 

analysis. On No"ember 12, 2008, NHDES published a document titled "Nutrient Criteria for 

New Hampshire's Estuaries." See Exhibit 1. The document, marked as "Draft for Review and 

Comment," included a total nitrogen numeric threshold of 0.32 mg/L for aquatic life support to 

protect eelgrass. It based this numeric threshold on water transparency issues related to 

eelgrass and explicitly noted that certain additional research wa s needed relative to the 

threshold. Important ly, the draft analysis was made available to the TAC prior to the TAC's 

meeting of November 17, 2008. Members of the TAC were provided the opportunity to 

comment on the draft analysis both during and after the November 17 meeting. Based on the 

Municipal Coalition's characterization of the TAC as having reached scientific consensus that 

nitrogen-related transparency was not an issue for eelgrass in the estuary, one would expect 

the draft analysis to have generated a fire-storm of opposition by the TAC. It did not. 

• The public, including members of the Municipal Coalition and the TAC, had the opportunity 

to review and comment on a December 2008 draft numeric nutrient t hreshold analysis. On 

December 30, 2008, having received input from the TAC, NHDES published a next iteration of 
its numeric nitrogen threshold analysis, this t ime entitled (as a result ofTAC feedback) 

"Nutrient Criteria for the Great Bay Estuary." See Exhibit 2. Like the prior version, the 

document was marked "Draft for Review and Comment." The analysis again identified a total 

nitrogen numeric threshold of 0.32 mg/L for aquatic life support to protect eelgrass, this time 

providing greater specificity about the waters to which the numeric threshold would apply. On 

January 9, 2009, NHDES published the document to a large number of stakeholders, including 

loss . .. . " See http://oversiqht.house.qov/heorina/field-hearinq-epa-overreoch-and-the-impact-on-new-hamoshire­

communities! 
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municipal officials, providing a 30-day time period (with a February 9, 2009 deadline) for public 
review and comment. See Exhibit 3. The draft document also was published to NHDES's 
Water Quality Standards Advisory Committee (WQSAC) with not ice that the analysis would be 
presented at the WQSAC:s January 22, 2009 meeting and that written comments could be 
submitted by February 9, 2009. See Exhibit 4. Importantly, at the WQSAC's meeting of 
January 22, 2009, Peter Rice, City of Portsmouth staff, stated that the City of Portsmouth had 
hired a consultant to conduct a "peer review" of the draft nutrient thresholds analysis and that 
they were requesting an extension of the February 9 comment period to mid-March. On 
January 30, 2009, NHDES notified interested parties that the February 9 deadline had been 
extended to March 20, 2009. See Exhibit 5. On that date, the City of Portsmouth and other 
members of the Municipal Coalition jointly submitted comments, including technical 
memoranda prepared by two consultants. See Exhibit 6. Other stakeholders submitted 
comments at that time as well. See e.g., Exhibits 7 (comments of CLF), 8 (comments of The 
Nature Conservancy). 

• NHDES specifically responded to comments on the draft numeric threshold analysis. As part 
of the final Numeric Nitrogen Criteria for the Great Bay Estuary (June 2009), NHDES responded 
to comments submitted on the prior draft document, including comments submitted by 
members of the Municipal Coalition. 

The foregoing facts strongly contradict the Municipal Coalition's effort to characterize the TAC as having 
reached scientific consensus and as the development of numeric nitrogen thresholds, including the final 
2009 thresholds, as some radical departure by NHDES and EPA from t he TAC. The above facts also 
strongly contradict the Municipal Coalition's claims that they were not provided an adequate 
opportunity to provide input regarding development of the numeric nitrogen thresholds. The inaccurate 
characterizations at the core. of the Municipal Coalition's arguments undermine the accuracy and 
credibility of their entire letter to you. Regrettably, the mischaracterization of facts and/or the selective 
use of facts outside their factual context appear to be part of a larger pattern of conduct by the 
Municipal Coalition.3 

· 

C. The Municipal Coalition's arguments are based on the flawed premise that scientific 
understanding and analysis must be fixed in time and cannot evolve 

Even if the TAC could accurately be characterized as an independent federally funded body that reached 
a scientific consensus, the Municipal Coalition suggests, improperly, that scientific knowledge regarding 
nitrogen and its impacts on the estuary is somehow static and could not evolve beyond the purported 
"scientific consensus" of t he TAC. NHDES has developed and continues to develop a greater 
understanding of the issues surrounding t he Great Bay estuary, as documented in the analyses leading 

3 See e.g. Exhibit 9(Technical Memorandum to John Hall from HydroQual, Jan. 10, 2011) and Exhibit 10 (NHDES 
Comments on HydroQual's Technical Memorandum). See also Hall letter at 3 (characterizing CLF Oct. 5, 2008 
correspondence to EPA); id. at 7 (stating without any support that in 2011 "DES agreed that there remained a 
significant degree of uncertainty with regard to the draft numeric [total nitrogen) standards"); !d. at 7 (inaccurately 
suggesting that "open technical meetings" with University of New Hampshire researchers, NHDES and EPA resulted 
in a "consensus that the impairment mechanism attributed to the loss of eelgrass in the June 2009 Criteria - loss of 
light transparency due to increased phytoplankton growth- did not occur and was not the cause of eelgrass 
changes in Great Bay.") (emphasis in original). 
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up to and including the 2009 numeric nutrient criteria, and as set forth in more recent analyses. See 

Exhibit 11 (NHDES Response to Public Comment on the Draft 2012 Consolidated Assessment and listing 

Methodology (CALM), Apr. 20, 2012 {excerpts)); Exhibit 12 {New Hampshire's 2012 Section 

305{b)/303(d) List, Technical Support Document, Assessments of Aquatic life Use Support in the Great 

Bay Estuary for Chlorophyll-a, Dissolved Oxygen, Water Clarit y, Eelgrass Habitat, and Nitrogen, Apr. 20, 
2012). 

11. The NHDES 2009 analysis was, contrary to the Municipal Coalition's claims, subject to 

independent peer review. 

The Municipal Coalition claims that the 2009 NHDES nut rients analysis was not subjected to 

independent peer review. Contrary to Mr. Hall's and the Municipal Coalit ion's claim, it was. The peer 

reviewers are highly regarded independent experts in the field of estuarine biogeochemistry and 

eutrophication
4 

and in no way beholden to EPA or any other regulatory body, or to any of the regulated 

entities in the Great Bay est uary watershed. The Municipal Coalition suggests that because they were 

not allowed to influence the substance of the questions, the peer review lacked independence. To the 

contrary, the independence of the peer review would come into question if the Municipal Coa litioQ, as 

regulated entities, had been permitted to influence that review. 

Ill. The Municipal Coalition appears more interested in delaying needed actions than in 

implementing needed pollution reduction measures 

Through public statements, the Municipal Coalition has attempted to make clear that it cares about the 

health of the Great Bay estuary and taking steps to safeguard its future. Unfortunately, at least with 

respect to certain members of the Municipal Coalition, it appears that delay is t he primary goal and 

motivating factor. For example, wher-eas the Municipal Coalition has expressed a willingness on the part 

of some of its members to "'immediately" proceed with WWTF upgrades to achieve an effluent limit of 8 • 

mg/l total nitrogen in combination with a so-called Adaptive Management Plan, the Municipal Coalition 

also has made clear that if EPA issues permits establishing a 3 mg/L limit, its members w ill appeal those 

permits and will take no action to upgrade WWTFs while appeals are pending, even if EPA allows a 

compliance schedule enabling WWTFs to initially upgrade to 8 mg/L and obviating the need for further 

WWTF upgrades if- through a combination of WWTF improvements and other measures- water quality 

standards are met. Thus, it appears the Municipal Coalition is content to hold the estuary hostage, 

holding out for a permit limit of 8 milligrams N/L even if EPA were to allow an incremental approach to 

implementation. 

The objective of delaying needed action also is strongly evident in the actions (and in some cases 

inaction) of the City of Portsmouth, a prominent and leading member of the Municipal Coalition. In 

1985, the City of Portsmouth was granted a waiver from the Clean Water Act's requirement that WWTFs 

achieve secondary treatment levels. As a result of that waiver, the City of Portsmouth's 4.5 million­

gallon-per-day capacity Pierce Island WWTF is one of a handful of WWTFs across the nation operating 

with only primary treatment- even though, technically, its 1985 NPDES permit and accompanying 

Section 301(h) waiver expired in 1990. In June 2010, after EPA's April 2007 denial of the City's request 

for a renewal of its 1985 waiver and issuance of an NPDES permit requiring it to upgrade from enhanced 

primary treatment to secondary treatment, the City of Portsmouth presented EPA with a detailed study 

4 See Correspondence from Drs. Ivan Valiela a'nd Erin Kinney, appended as Exhibit 13, at 8-9 (discussing credentials 

of EPA's peer reviewers). 
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pursuant to which it proposed to a final date by which it would complete its upgrade to secondary 
treatment. Incredibly, t he City of Portsmouth proposed 2028 as the year by which it would complete its 
upgrade and eliminate all primary-treated discharges. By letter dated September 20, 2010, the EPA 
appropriately rejected the City of Portsmouth's schedule as "unacceptably long, especially in 
comparison to what other municipalities with similar financial and technological issues have 
accomplished." See Exhibit 14. Nearly two years after proposing its unreasonably long schedule with a 
2028 completion date, and approximately five years- a roughly a full permit cycle- since EPA's issuance 
of a permit requiring secondary treatment, the City of Portsmouth recently approved a new schedule, 
currently under review by EPA, proposing completion of secondary treatment in 2017. If that schedu le 
is adopted, it will have taken the City ten years - twp NPDES J)'ermit cycles- to upgrade just to 
secondary treatment. In light of the City of Portsmouth's foot-dragging- roughly a full five-year permit 
cycle- merely to commit to a schedule to upgrade from enhanced-primary treatment to secondary 
treatment, it is difficult to interpret the City of Portsmouth's actions with respect to nitrogen controls as 
anything other than efforts to delay needed WWTF upgrades. 

Public comments by City of Portsmouth staff further reveal a concerted intent to delay needed 
solutions. Initially, officials from the City of Portsmouth and other members of the Municipal Coalition 
resisted the need to fully reduce nitrogen discharges from WWTFs on the ground that stormwater 
pollution and non-point sources represented the larger share of the estuary's nitrogen load. Thus, they 
contended, efforts to reduce nitrogen pollution should focus o.n those other sources. In October 2011, 
after it was reported that EPA was signaling a willingness to allow an incremental approach to WWTF 
upgrades on the condition that the regulated municipalities implement- and demonstrate rea l progress 
in- measures to reduce nitrogen pollution from stormwater,5 City of Portsmouth staff quickly changed 
their tune. Specifically, after commenting on various steps the City of Portsmouth had taken to better 
manage stormwater and promote low impact development, the City of Portsmouth's engineer 
reportedly commented to the Portsmouth Herald that "there is no real data yet on the effectiveness of 
some ofthese steps [to address the non-point pollution problem)." See Exhibit 15. It was further 
reported that: "The Great Bay Coalition communities have advocated for a phased and cautious 
approach to the nitrogen limits at the wastewater treatment plants and are advocating for a similar 
approach to addressing the non-point sources ." /d. {emphasis added). These statements evidence a 
concerted lack of urgency and a persistent willingness to delay needed action. 

It also bears noting that the City of Portsmouth, despite continuously expressing concern about the cost 
of updating its WWTFs and addressing the problem of nitrogen pollution, apparently is far behind other 
communities in its willingness to generate wastewater funding from new development. According to a 
December 9, 2011 memorandum prepared by the Town of Durham's Department of Public Works 
(appended as Exhibit 16), some Seacoast communities generate funds through meaningful sewer 
connection fees. According to the above-referenced memorandum, for example, for a 100-bed mixed 
use (commercial/residential) development, the Town of Somersworth would charge a sewer connection 
fee of $180,000. Exhibit 16, Table at page 4. The City of Dover would charge a lesser fee of $53,000. !d. 
According to the attached memorandum, the City of Portsmouth, despite major new hotels and other 
development and re-development that could generate funds to support wastewater treatment, 
apparently would charge an equivalent development a sewer connection fee of a mere $250. /d. 

5 "EPA may ease nitrogen limit," Portsmouth Herald, Aug. 21, 2011, 
http:Uwww.seacoastonline.com/articles/20110821-NEWS-108210340?cid-sitesearch. 
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rv. Fortunately, other Seacoast communities appear willing to take constructive action and to 
work toward meaningful solutions as opposed to delay tactics 

Contrary to the Municipal Coalition's efforts to thwart- at every step of the way- meaningful action to 
reduce nitrogen pollution in the Great Bay estuary in compliance with the Clean Water Act, other 
communities have expressed a willingness to be part of the solution. For example, the Town of 
Newington, a New Hampshire Seacoast municipality with a WWTF, strongly supports the NPDES permits 
proposed by EPA and has stated on the record that it "currently has plans underway to upgrade our 
wastewater treatment plant to the proposed standard of 3 milligrams per liter." See Exhibit 17. The 
Town of Durham, once part ofthe Municipal Coalition, has consciously chosen to "take a pass" on the 
Municipal Coalition's tactics of its May 4letter to you and the lawsuit filed against NHDES in N.H. 
Superior Court, opting instead to proactively work with EPA to address nitrogen pollution from both its 
WWTF and stormwater sources. See Exhibit 18. It is our hope that members of the Municipal Coalition 
soon will desist from their efforts to delay needed action and work toward real, meaningful solutions . 

••••••••••••••••• 

We regret that the Municipal Coalition has taken the recent actions that it has (i.e., its May 4, 2012 
letter to you; its recent lawsuit against NHDES; its recent politicization of the EPA regulatory process in a 
recent Congressional field hearing) in an effort to de-rail needed action required under the Clean Water 
Act to restore the health of the Great Bay estuary. These actions represent a significant opportunity 
cost on the part of the regulatory agencies, diverting attention away from implementing solutions to the 
estuary's water pollution problems. We commend EPA for its work on this important issue and urge it 
to move forward promptly with Clean Water Act permitting consistent with the requirements of that 
law to solve the problem of nit rogen pollution .in the Great Bay estuary. 

Very truly yours, L 
~ .'l ~ 
~/~~~- i 
Thomas F. Irwin, Esq. 
Vice President & CLF-New Hampshire Director 

Ends. 

cc: Nancy K. stoner, u.s. Envi_ronmental Protection Agency, 
Office of water 
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Thanks 

Brian 

Re: Hall Response CJ 
Brian Pitt to: Michelle Schutz 
Cc: Stephen Perkins 

~ 
John Hall Region 1 Response2.docx 
Michelie-Schutz Please'let me know if you have any comments .... 

From: 
To: 
Date: 
Subject: 

Michelle 

Michelle Schutz/DC/USEP A/US 
Brian Pitt/R1/USEPA/US@EPA 
06/21/2012 12:28 PM 
Hall Response 

~ 
John Hall Region 1 Response.doc 

-----------------------------
Michelle Schutz 
EPA 
Office of Water 

Phone: (202) 564-7374 

06/21/2012 01:06 PM 

06/21/2012 12:28:59 PM 





Mr. John C. Hall 
Hall and Associates 
Suite 701 
1620 I Street Street, NW 
Washin&ton, DC 20006-4033 

Re: Electronic Copy of Great Bay Municipal Coalition Letter to EPA Documenting 
Apparent Region I Scientific Misconduct and Agency Bias and Requesting Transfer of 
Matter to Independent Panel of Experts. 

Dear Mr. Hall: 

I am writing in response to your May 4, 2012, letter requesting that the EPA Administrator's 
Office initiate an independent review of the Great Bay nutrient criteria and permit development. 
Your letter makes a number of very serious allegations against EPA Region I, including that 

"regulatory violations, bias and scientific misconduct underlie the Region' s actions .. .. " and that the 
Region has "intentionally, knowingly or recklessly committed violations of the Federal Policy on 
Research Misconduct and the EPA Scientific Integrity Policy at every step of these proceedings .. . " 
Because of the seriousness of these allegations, EPA's Office ofWater has initiated a careful 
review of the issues raised in your Jetter. 





You further raise questions about peer review. In March 2010 the NH DES requested a peer 
review of the nutrient targets through EPA's Nutrient Scientific Technical Exchange Partnership 
and Support (N-STEPS) program. As you know, N-STEPS is administered through a contract 
funded by EPA. The reviewers selected by EPA's contractor were Dr. Robert Howarth from 
Cornell University and Dr. Walter Boynton from the University of Maryland. Both reviewers have 
national expertise in the :field of marine eutrophication and had no involvement in the development 
of the NH DES criteria. Neither Region I nor the Office of Water had a role in selecting the 
reviewers. The reviewers had access to all comments provided to NH DES during the public 
comment period descnlled above, including those of the affected municipalities. 

OMB's "Final Information Quality Bulletin for Peer Review" (Dec 16, 2004) says, 

Peer review involves the review of a draft product for quality by specialists in the field who 
were not involved in producing the draft The peer reviewer's report is an evaluation or critique 
that is used by the authors of the draft to improve the product. Peer review typically evaluates 
the clarity of hypotheses, the validity of the research design, the quality of data collection 
procedures, the robustness of the methods employed, the appropriateness of the methods for the 





hypotheses being tested, the extent to which the conclusions follow from the analysis, and the 
strengths and limitations of the overall product 





Michelle, 

Brian 

Re: Fw: Great Bay CMS 13 
Brian Pitt to: Michelle Schutz 

e 
John Hall Response July 30 2012editbp.docx 

08/17/201210:04AM 

Michelle Schutz Good morning, Well, here is the iatest from Ellen ... 08/15/2012 07:17:11 AM 

From: 
To: 
Cc: 

Date: 
Subject: 

Michelle Schutz/DC/USEPAIUS 
Stephen Silva/R1/USEPAIUS@EPA 
Maureen Nelson!pC/USEPAIUS@EPA, Brian Pitt/R1/USEPA/US@EPA, Carl 
Deloi!R1 /USEPAIUS@EPA 
08115/201 2 07:17AM 
Fw: Great Bay CMS 

As always, I really appreciate your help. 

Regards. 

Michelle 

Here is the most recent draft ... 

[attachment "John Hall Response July 30 2012editdocx" deleted by Brian Pitt/R1/USEPA/US] 

--------·-----------------
Michelle Schutz 
EPA 
Office of Water 

Phone: (202) 564-7374 

-Forwarded by Michelle Schutz!DC/USEPA!US on 08/15/2012 07:12AM-

From: Ellen Gilinsky/DC/USEPAJUS 
To: Michelle Schutz!DC/USEPAJUS@EPA 
Cc: Betsy Behi!DC/USEPAJUS@EPA, Deborah Nagle!DC/USEPAIUS@EPA, James 

Curtin/DC/USEPAIUS@EPA, Lee Schroer/DCfUSEPAIUS@EPA, Maureen 





Date: 
Subject: 

Nelson/DCfUSEPAIUS@EPA, Tom LavertyfDC/USEP A/US@ EPA 
08/14/2012 06:14 PM 
Re: Great Bay CMS 

Folks I continue to push on 01,.1r response to the letter. 
had a good talk with Peter Gravatt and Bob Sussman today 

thanks all! 

Ellen 

Ellen Gilinsky, Ph.D. 
Senior Policy Advisor 
Office of Water 

US Environmental Protection Agency 
Room 3111 East 
Telephone: (202) 564-2549 
Cell : (202) 236-6882 
Email: Gilinsky.EIIen@epa.gov 

Mailing Address: 1200 Pennsylvania Avenue, NW, Mail Code 4101M, Washington, DC 
20460-0001 

Physicai/FedEx/Courier Address: ·1201 Constitution Ave.; NW, Rm. 3111 East Bldg., 
Washington. DC 20004-3302 

Michelle Schutz Hi Ellen, You have probably seen my email from ... 08/09/2012 03:02:46 PM 





Mr. John C. Hall 
Hall and Associates 
Suite 701 
1620 I Street, NW 
Washington, DC 20006-4033 

Re: Great Bay Municipal Coalition Letter to EPA Alleging Scientific Misconduct and 
Agency Bias and Requesting Transfer of Matter to Independent Panel of Experts 

Dear Mr. Hall: 

I am writing in response to your May 4, 2012, Iett~r requesting that further review of Great 
Bay Estuary matters be withdrawn from Region 1 and transferred to an independent panel of 
experts for their evaluation of the relevant scientific information_ . 





OMB's "Final Infonnation Quality Bulletin for Peer Review" (Dec 16, 2004) says, 

Peer review involves the review of a draft product for quality by specialists in the field who 
were not involved in producing the draft The peer reviewer's report is an evaluation or critique 
that is used by the authors of the draft to improve the product. Peer review typically evaluates 
the clarity of hypotheses, the validity of the research design, the quality of-data collection 
procedures, the robustness of the methods employed, the appropriateness of the methods for the 





hypotheses being tested, the extent to which the conclusions follow from the analysis, and the 
strengths and limitations of the overall product. 





~ Great Bay response 
Carl Delol to: Michelle Schutz 
Ce: Stephen Perkins, Brian Pitt, Stephen Silva 
Bee: Carl Delol 

From: Carl Deloi/R1/USEPA/US 

To: Michelle Schutz/DC/USEPA/US@EPA 

Cc: Stephen Perkins/R1/USEPA/US, Brian PitVR1/USEPA/US@EPA, Stephen Silva/R1/USEPA/US@EPA 

Bee: Carl Deloi/R1/USEPA/US@EPA 

Michelle, 

08/23/2012 10:46 AM 

I have attached a revised version of the letter that I hope addresses Ellen's comments (shown below). Give me a call (617-918-1581) if you have 
any questions or would like to go over any of the suggested changes ....... Carl 

~ 
John Hall Response 8.23.1 2.editerddoex.doex 





Wetlands & Information Branch 
EPA-New England 
5 Post Office Square 
Suite 100 {OEP05) 
Boston, MA 02109-3912 
617-918-1581 





Mr. John C. Hall 
Hall and Associates 
Suite 101 
1620 I Street, NW 
Washington, DC 200064033 

Re: Great Bay Municipal Coalition Letter to EPA Alleging Scientific Misconduct and 
Agency Bias and Requesting Transfer of Matter to Independent Panel of Experts 

Dear Mr. Hall: 

I am writing in response to your May 4, 2012, letter requesting that further review of Great 
Bay Estuary matters be withdrawn from Region 1 and transferred to an indep~ndent panel of 
experts for their evaluation of the relevant scientific information. . 





OMB's "Final Information Quality Bulletin for Peer Review'' (Dec 16, 2004) says, 

Peer review involves the review of a draft product for quality by specialists in the field who 
were not involved in producing the draft. The peer reviewer's report is an evaluation or critique 
that is used by the authors of the draft to improve the product. Peer review typically evaluates 
the clarity of hypotheses, the validity of the research design, the quality of data collection 
procedures, the robustness of the methods employed, the appropriateness of the methods for the 





hypotheses being tested, the extent to which the conclusions follow from the analysis, and the 
strengths and limitations of the overall 










